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JOINT STANDING COMMITTEE ON THE ANTI-CORRUPTION COMMISSION 
Hearing with the Anti-Corruption Commission on 25 August 2003 - Sixth Report 

MR J.N. HYDE (Perth) [10.14 am]:  I present for tabling the sixth report in the thirty-sixth Parliament of the 
Joint Standing Committee on the Anti-Corruption Commission entitled “Report on the Hearing with the Anti-
Corruption Commission on 25 August 2003”. 
[See paper No 1642.] 
Mr J.N. HYDE:  I will begin my comments by praising the work of our committee.  It is an incredibly enjoyable 
experience to be on this joint committee of eight members - four conservatives and four progressives - and to 
work together the way we do under chairman Tomlinson.  I would also like to praise the work done by Hon 
Derrick Tomlinson and our senior officer, Katherine Galvin, in organising a recent conference to discuss anti-
corruption oversight bodies in Australia.  The amount of work that they put into that and the outcomes that were 
achieved from that conference were incredibly valuable. 

I also want to praise the Anti-Corruption Commission for the statistics and interpretations it provides to the 
committee.  It is a credit to the ACC, particularly the quality of information presented by the ACC’s Terry 
Lewis.  Perhaps it is a credit to the committee members that, due to the growing transparency of the ACC, we are 
better able to target our questioning and oversight.  As members will see in the document tabled with the report, 
the committee is getting very important information in a format that can be easily understood.  The improvement 
in this data since the committee started its oversight in this term is quite magnificent.  

Having presented the official report, I wish to make some comments on the ACC’s quarterly report as presented, 
and on matters of which this Parliament should have knowledge and oversight.  The full transcript of the 
evidence provided by commissioners O’Connor and Doig and the questioning by members of the joint 
parliamentary committee in the closed hearing on 25 August is now available.  In the interests of transparency, it 
has been a personal crusade for me to have our transcripts of meetings publicly available. 
I want to touch briefly on two main issues.  The first is telecommunications interceptions.  I raise this issue in the 
light of the special police task force in New South Wales that was formed to investigate, as was reported in the 
New South Wales media on 30 August this year, a tidal wave of complaints about the alleged abuse of a listening 
devices affidavit secured by officers attached to the New South Wales Crime Commission.  This all came to light 
when a journalist received a copy of the affidavit, sworn before a New South Wales judge, including the names 
of 114 persons - 112 of them police officers, former or current - to allow the NSW Crime Commission to bug 
these people, who were all attending a social function for up to 21 days.  Another similar warrant named a 
similar group of New South Wales citizens.  A former judge, Merv Findlay, QC, has now stated that there was a 
minor irregularity with one of the warrants.   

Importantly, I believe that our committee, as the parliamentary watchdog in WA, or the newly specified 
parliamentary inspector of the Corruption and Crime Commission must have full powers to audit these warrants.  
As the Hansard transcript shows, Mr O’Connor rightly put me in my place by telling me that I have no right to 
inquire into the ACC and its warrants on operational issues.  One of the reasons that this House has voted to 
replace the ACC - unfortunately, our friends in the other place have yet to get around to doing it - is the 
accountability deficiencies in the legislation, not the people on the ACC. 

I stress that the lack of transparency provided to us on warrants is not illegal or improper.  Our deficient 2000 
telecommunications interception legislation does not allow for this transparency.  However, I wonder how many 
members in this Chamber who voted for that TI legislation realised they were voting for 84 000 interceptions in 
a nine-month period, without the sort of efficiency oversight that is routinely applied to most other areas of 
government.  As has happened in New South Wales, it is not inconceivable that warrants for listening devices 
may not meet the intent of the legislation.  Parliaments do not reduce the rights of citizens without strong 
grounds and transparent safeguards.  It may be an effective bluff to start bugging a bevy of police, but unless 
there are rock-solid grounds for believing that a seven-year conviction could result from a phone tap, it is illegal. 

In WA today, we need transparency so that the ACC cannot legally claim that it is following the existing 
oversight provisions, judges cannot absolve themselves because they are just believing the contents of a warrant, 
with no audit responsibility if it is incorrect, and the Ombudsman’s powers can be interpreted as providing 
mainly process auditing.  The poor old parliamentary oversight committee cannot even ask the right questions, 
because virtually any more than a cursory investigation could be deemed operational, and thus outside our 
existing deficient powers.   

As I referred to in the transcript of evidence tabled, the Ombudsman meets and, I think, has exceeded her 
legislative duties, as required, to inspect warrants obtained by the Anti-Corruption Commission.  However, I 
maintain that those duties are not qualitative because she rightly reports that the ACC has met deadlines, has 
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authorised documents correctly and has not disposed of any documents incorrectly.  Despite the increased 
pressure of warrants due to the royal commission and her police inspection responsibilities, the Ombudsman’s 
inspection program with regard to warrants continues to exceed the requirements of the Act.  However, I still 
maintain that those legal requirements are largely statistical rather than qualitative.  The Ombudsman does not 
have the responsibility to assuage a warrant if its original intent - gathering information that will lead to a seven-
year conviction - is still valid, can still be met, could be met by another means or is being used to intimidate or 
for another purpose.  Given that the Telecommunications (Interception) Western Australia Act 2000 has been in 
effect since September 2001, taking over from the 1997 Act and giving power under the federal legislation for 
the ACC and the Western Australia Police Service to run interceptions, it is not unreasonable to suggest that we 
need to examine how interceptions are being conducted.  Whereas the Ombudsman has the power to oversight 
police warrants, the Joint Standing Committee on the Anti-Corruption Commission, unlike the committee in 
New South Wales, does not.  It is clear from section 45(e)(i) of the overarching commonwealth 
Telecommunications (Interception) Act, that the ACC or WA Police Service must justify that a TI is a device of 
last resort and that other methods of establishing corrupt or criminal behaviour have been tried and will not 
work.   

I certainly would like our committee to be able to audit to which judges the applications have gone.  In WA, a 
judge in the Administrative Appeals Tribunal or even a judge from the Family Court of Western Australia can be 
used.  I do not know why a Family Court judge is given that power in WA.  If an applicant - the ACC or the WA 
Police Service - always goes to the same judge, surely somebody should be oversighting that process to ensure 
that the judge can pick up that a justification request, for example, that a TI was needed because it was almost 
certain that it would show that citizen B blew up the Narrows Bridge, might be rejected because four months ago 
the same judge got an identical application swearing that the police or the ACC were certain that citizen A blew 
up the Narrows Bridge.   

The associated important issues for oversight are the costs and the use of public money.  The police and the ACC 
have some big grunt equipment to tap phone lines and bug venues.  This is very expensive equipment that 
Governments and taxpayers provide.  We have a right to ensure that it is money well spent.  If 84 866 phone, 
short messaging system and facsimile calls have been tapped between July 2002 and March 2003 - as referred to 
on page 12 of the report - it is a fair question to ask whether those 84 000 pieces of information are effectively 
monitored and are value for money.   

The outcomes on page 43 of the report and information provided during questioning do not provide evidence of 
offences that have received or may receive a seven-year sentence.  On page 43 of the report, the three outcomes 
identified by the ACC so far are -  

. . . the use of TI provided evidence that significantly influenced the direction and outcome of . . . police 
officers involved in improper computer accesses, . . .  

. . . improperly warning individual’s suspected of breaking the law about impending investigations.   

. . . the occurrence of ongoing, improper associations by certain police and other senior public officers 
with organised crime figures, or with persons linked to outlaw motorcycle gangs or involved in 
prostitution.   

I do not believe that the issue of prostitution was raised during our hearing but it has appeared in the printed 
report as additional information provided by the ACC.  One of my concerns thus far with our oversight has been 
that prostitution has not figured prominently, if at all.  I am keen at our next meeting to investigate this 
occurrence or this link of prostitution.   
On page 9 of our transcript of evidence there is an exchange between me and Mr O’Connor who states -  

It is a valid outcome of any investigation that there is no basis for prosecution. 
He further states -   

If you do not think that it is an appropriate outcome for a telephone intercept warrant that they be at 
least dismissed, then we have got to disagree. 

I disagree vehemently.  In using a TI there must be a high probability of conviction.  Dismissal is not a seven-
year sentence.  If a judge is being told that he should sign a warrant not to achieve a seven-year sentence but to 
get someone sacked, that is, as far as I am concerned, an improper warrant.  I am told by some independent 
experts, and through reading some of the published transcripts from the royal commission, that it appears to back 
up the assertion that persons of interest assume that they are being bugged and are circumspect in what they say 
on mobile phones and landlines.  Although many activities of the ACC deter corruption, and, thus, are as 
important as getting a conviction, if real crooks are evading detection on bugged lines and are facilitating their 
criminal intelligence in other ways, TIs are not deterring crime; they are moving crime elsewhere, which may be 
a valid issue.  I do not think that is the intent of the legislation and I do not think that is good use of government 
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money.  Perhaps government funding of anticorruption could be better focused in other areas if those results 
from TI seven-year convictions are not being achieved.   
Without getting into further operational details of individual cases, I want to explore this further.  I think 
committee Chairman Tomlinson indicates in our report that this is an area that our committee or the new 
committee will have to work on with the existing ACC and the new Corruption and Crime Commission.   
I will briefly touch on the issue of fixed-term permanent staff.  The beginning of the committee’s transcript has a 
series of lively exchanges on this issue - I think the transcript speaks for itself.  Chairman O’Connor refers to an 
administrative stuff-up.  I state in the transcript that as far as I am concerned, it appears that staff have been 
contracted after 1 January; that is, after the decision in December of the royal commission and the Government 
that the ACC should be wound down.  The issue that this raises, and about which the ACC and Government 
should be concerned, is not about a seamless transfer; that is, an administrative nicety going from an ACC to a 
CCC - changing the letterhead.  It should be about how corruption in this State can be tackled in a better way and 
prevented from day one of the establishment of the CCC.  I am greatly concerned that the CCC is not yet in 
place.  With the greatest respect, I am not comforted by some of Mr O’Connor’s comments to us on his personal 
job satisfaction.  On page 5 of the transcript he states -   

Frankly, I have had it up to here - indicating the top of my head - and the sooner I can be out of this the 
better.  I think we will be hanging around until, probably, at the earliest, the end of March, if not beyond 
that, assuming that our commissions are extended. 

Earlier on page 5 he states, quite rightly -  
. . . we would have no objection to the proposal that people going to this body should be recruited on 
merit.  

I welcome that comment.  Later, on page 7, I stated to Mr O’Connor -  
You just told us that you are hanging on until March. 

Mr O’Connor’s retort was -  
That is my fear; that is not my hope. 

We should not be looking for a seamless transfer.  We should be looking to make sure that up until the day the 
ACC stops being a legal entity, it is performing at its highest efficiency, and our committee is oversighting it as 
best we can, with the deficiencies in the legislation; and that when the CCC comes into operation, it is going 
gang busters with its new you-beaut legislation and with its increased powers and transparency.  I hope, Mr 
Speaker, that you will be facilitating a you-beaut new oversight committee with similar powers.  I thank 
members. 
 


